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Motion of defendant Anderson to quash return of 
service of summons and to dismiss complaint as to 
William H. “nderson, dr. 


ST RAE A TEI CE 
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The defendant,. William H. Anderson, Jr. by his attorn : 
ee tee Th ms i Sea — sin ein da Rie - ms ais ae ™ 
nglish, Bowler and Jenks, moves this Court to Quash the return of 
se 1ce of Summons and to dismiss the Complaint as to him for reasons 

f sno CLS wt 7AF7 -~ < ~- - 7 ArAce . o> 74 . 
o* insufficiency of service of process and for lack of jurisdiction 
Over the person of the aefendart. 


ke The records of the United States Marshall for the 
Western District of New York, at Buffalo, New York, disclose that 
service upon the defendant, William H. Anderso 1, Jr., was made by 
Richard John.on, United States Marshall for the Western Dist rict o 
Penns; lvania, on December 4, 1973, at 1:30 P.M. at Route 20, West 


Springfield, Pennsylvania. 


2. As averred in Paragraph #1 of the Complaint, Will 


att 


erson, Jr. is a citizen of the Commonwealth of Pennsy ivantli 


and he has not been properly served with process pursuant to Rul 


Les f Civil Procedure as service was made bey 


the territorial limi‘’:s of the state in which ic ‘Ou 


‘ 
WHEREFORE, the defendant, Willi 
that the return of service of Summons be q 


dismissed as to him. 
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GEORGE W. ‘ : 
vs. : CIVIL ACTION #1973 = $47 
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DwrrerwTar “Ire 
TRUCKING COMPA! , and : 
WEGLLTAM H. ANDERSON, Jr. : 

NOTT a ) : 1ONS 
; : ERSON, JR. 


tO: Brandt and Laughlin, P.D. Kaplan Trucking Company 
Post Office Box 155 2900 Chester Avenue 
158 East Main Street Cleveland, Ohio 


estfield, New York 
Robert E. Gray Clerk of Courts 
East Springfield United States District for the 
Pennsylvania Western District of New York 
: 68 Court Street 
United States Court Building 
Buffalo, New York 14202 
Please take notice that the within Motion tc Quash Return 
of Service of Summons and to Dismiss Complaint as to William H. 


Anderson, Jr. is being filed today with argument to be heard thereon 


at a time convenient to the Court. 


English, Bowler and Jenks 


Dated RNecember 21, 1973 Es Bee Se CAE ae 


i a 


liam H. Anderson, 


rod 


ats 


Plaintiffs' affidavit in opposition to motion to 
quash return of summons and to dismiss complaint 
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NITED STATES DISTRICT COURT 
yO 


DISTRICT OF NEW YORK 


-— ew ee ee me ee ee oe ne ee ee ee 

se 
FRANCES J, MARKILAM and : 
GEORGE W. MARKHAM, 

: 

Plaintiffs, 

: CIVIL «CTION 1973-547 
-against- 

: AFPYIDAVIT 


GRAY, THE KAPLAN TRUCKIN 


COMPANY and WILLIAM H,. ANDERSON, JR., 


STATE OF NEW YORK ) 
County of bib at isl a 

ROBERT M,. LAUGHLIN, being duly sworn, deposes and says: 
1. Deponent is an attorney at law and an officer of 
Brandt and Laughlin, P. C., atterney for plaintiffs, and as such 


is fully familiar with all the facts and circumstances contained 


herein, 


2. This affidavit is i:. opposition to a motion to quash 
return of the service of a summons on William H. Anderson, Jr. 
and to dismtss the complaint as to William H. Anderson, Jr. Said 
motion alleges that William H. Anderson, Jr. has not been 
properly served with process pursuant to Rule 4 of the Federal 
Rules of Civil Procedure as service was made beyond the 
territorial limits of the state in which the District Court is 


held, - 

3. This action arises out of an accident in which 
tiff Frances J. Markham, while in a tollbocth on the New York 
State Thruway at Ripley, New York, was strvck by a vehic’ 


then operated by defendant Robert E. Gray. Said vehicle sas 


engazed in interstate coumpree, As alleged in the complaint 


William If. Anderson, Jr. 14 a inedical doctor who certifi 


Y =) 
violation el lavs and resulattons. | be 
j H 
4, Upen infermaticen and belief, servicer of proeas3 on 


Willian H, Anderson, Jr. was proper in that such sarvice i3 an 


ha ) vil F tice Law and 
- 44 le te om ry hy oS AI p | fe } ~ cC 
Rules, a copy of which is attached hereto and made a part heres€k, 


| 
1 [t is alleged that defendant Willian H. Anderson, Jr. 
| committed a tortious act in the Comnomvealth of Pennsylvanta 
which caused injury to the plaintiffs within the $ 
| York, Due to the nature of the tortious act, that being a wron 
' 
ful cartification to allow defendant Gray to engage in interstate | 
| commerce, it is alleged that defendant Anderson should reasonably 


have expected consequences in New York State. Furthermore, upon 


information and belief, defendant Anderson derives substantial 
| kwevenue from interstate commerce in that he is a resident of 

|, Pennsylvania and practices medicine in an Ohio hospital. The 
source of deponent's information is a phone conversation with 
Brown Memorial Hospital of Conneaut, Ohio. 


3. Deponent believes that.in order to determine the valid- 


rm re - ee oe ee == — 


i ity of service upon William H. Anderson, Jr. it will be necessary 
to utilize available discovery procedures so that factual deter- 
| minations may be made as to the requirements under $302 of the 


New York Civil Practice Law and Rules, 


ITD? 


WHEREFORE, deponent requests that defendant William H. *F 
Anderson, Jr.'s motion to quash return of service of the summons 
, 


isepeses 


and to dismiss the complaint be 


nr. 


ismissed or, in the alternati- ea, 
that the Court permit discoyery in: order to properly determine 


the motion, ss 


\ - 
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Defendant Anderson's memorandum of law re: lack of 
; personal jurisdiction over defendant Anderson 


IN THE UNITED STATES DIS ICT COURT 


TR 
FOR THE WESTERN DISTRICT OF NEW YORK 


FRANCES J. MARKHAM and 
GEORGE MARKHAM 


CIVIL ACTION NO. 1973 
,» THE KAPLAN 
and 
1. ANDERSON, JR. 


MEMORANOUM OF LAW RE: LACK OF PERSONAL JURISDICTION 
OVER 1 THE DEFENDANT W [LLIAM H. ANDERSON, JR. 


STATEMENT OF THE CASE 


On February 18, 1972 one Robert E. Gray, an employee of The Kaplan 
Trucking Company, allegedly drove a truck belonging to or leased by The 
Kaplan Trucking Company into a tol] booth on Route 90 at Ripley, New York 
inguring the Plaintiff, Francis J. Markham. J ibse :ont to such accident, 
the above captioned complaint was filed allegi-y, in part, that the Defendant 
William H. Anderson, Jr., a medical doctor, examined said Robert E. Gray 
over a period of time and recklessl" or negligently certified that said 
Robert E. Gray was qualified to operate motor vehicles in accordance with 
Federal Motor Carrier Safety Regulations. 

Although the Defendant, William H. Anderson, Jr., is not a resident of 
the state of New York, does not practice medicine in the state of New York, 
owns no property in New York, and does no business in New York, service was 
made upon him by Richard Johnson, United States Marshall for the Western 
District of Pennsylvaria, on December 4, 1973 at 1:30 p.m. at Route 20 West 
Springfield, Pennsylvania. 

In reply to the complaint filed by the Plaintiffs, Attorney James 
Jenks of the law firm of English, Bowler & Jenks, who then repre 
Defendant William H. Anderson, Jr., filed the Motion To Quash Return 


Service of Summons and To Dismiss Complaint As to Wiliam H. Ander: 


STATEMENT OF THE QUEST LON 


13 Does jurisdiction exist over William H. Anderson, dr. 
: - oy \ ' ate] C ey ee ra\9 a2 3% a 
by virtue of New York CPLR Section eariait Vii): eae 
did or does William H. Anderson, Jr., derive substantial 


revenue from interstate or international coimlerce so as to 
make him amenable to legal suit in the State or Federal 
Courts sitting in New York? 

ARGUMENT 


As Dr. William H. Anderson's medical practice does not 

Ser iim in interstate commerce to any degree, 

and, thus, it cannot be held that he derives sub- 

stantial revenue from interstate commerce. 

The legal argument pending before this Court is not only crucial 
to the posture of this civil suit, but also goes to the concern expressed 
by the United Stat< Supreme Court in decisions such as International Shoe Lo. 
v..Mashington, 326 U.S. 310, 66 S. Ct. 154, 90 L.Ed. 95 and Hanson'v. 
Denckla, 387 '!.S. 235, 785 S. Ct. 1228, 2 L.Ed. 2¢ 1283 governing what 


“minimum contacts" with the state are necessary before that state may claim 


jurisdiction over a person or corporation involved in a suit. This controvers: 


clearly outlines the breadth anu grasp of the tentacles created by the 
"long-arm" statutes that reach out as far as possible to ensnarl unsuspecting 
victims. 

Of primary importance in the consideration of this issue is the 
fact that no allegation has been made, nor could be made, since it would be 
without any basis, that Dr. Anderson's substantial contacts with interstate 
commerce were by his certification of the truck driver who brought his truck 
into the state of New York. The issue before this Court, and of the 
utmost importance in trimming the tentacles of this statute before all 
control of it is lost, is whether a physician, who lives outside of lev 
York and near the border of a third state, and “who performs operations and 
other surgical duties at a hospital located in that third state, is in- 
volved in interstate commerce to any degree; and more specifically, 
whether he derives substantial revenue from interstate commerce by 


doing. 


j 


of Joseph M. McLaughlin at C 302:24 points out the fact that Section 302{a) 
(3)(ii) had initiated early controversy by its assumption of jurisdiction 
over those persons conmitting torts outside of New York and expecting or 
having reason to expect the action to have consequences in New York. Mr. 
McLaughlin stated that in order to head off any protest that would have 
invalidated the statute on constitutional grounds, the legislature compronised' 
by only pulling in those out of state tortfeasors who “derive substantial 
revenue from interstate or international commerce". Mr. McLaughlin concludes 
his explanation of this part of Section 302 »” stating that the collateral 
activities of the party involved in interstate commerce “need not even 


occur in New York so long as they are interstate and substantial". 
Having set forth the basic requirements of Section 302(a)(3)(ii), 


I will proceed to examine a few selected cases decided by the State or ; 
Federal Courts sitting in New York which have struggled to balance this 
procedural statute with constitutional requirements rec.gnizing the need 


for "minimum contacts" with the forum state. 


The United States District Court for the Southern District of New 
York considered this dilemma in the case of Path Instruments International 
Corp. v. Asahi Optical Co., 312 F. Supp. 805 (1970). The action was 
brought by the plaintiff against three corporate and six individual defendants, 
on the basis of an alleged cor, .acy to injure the plaintiff's business by 


inducing a breach of contract and by unfair competition. 


In considering whether one of the corporate defencants, Hughes- 
Owens (Illinois), derived a “substantial revenue from interstate commerce" 
in light of the fact that its gross sales revenue in 1968-1969 was only 
$85,021.45, the District Court stated at page 829 that, "In absolute terms 


this would not seem to be the sybstantial revenue contemplated by Section 


302(a)(3)(ii)." Although the Court decided that this factor alone was not 
enough to defeat the claim that the corporation was deriving substantial 
revenue from interstate commerce since its sales were consummated tiy iout 
the United States and Canada, the language of the Court in explaini its 


decision sheds Surther light on how Section 302(4)(3)(ii) is to be preted: 


"The ‘substantial revenue’ provision of 
Section 302(a)(3)(ii) is intended to extend the 
jurisdiction of New York Courts those de 


( 
‘Os 


it-of-state tortious acts 


ider it.a marginal 
Ms : 


nherently and almost 


ter of its business 


and distributional arm of 
Ganization, the revenue it derives 
erce is suffici meet the 
of Section 302(a)(3)(ii) and to square 
utional limitations state long-arm 


Pursuant to the guidelines set by the Court for explaining its 
— t 


cation of Section 302(a)(3)(ii) to the corporate defendants, the Court 
the individual defendants since it found that although all of 
them had visited the state for business purposes, none had been involved in 
the "persistent or substantial forms of conduct contemplated by Section 
(312 F. Supp. 810). 
lew York District Court in the Path Instruments case diligently 
1e path toward its decision by explaining that the interstate 
character of Hughes-Owens provided the "minimum contact" with New York that 
appropriately left the corporation the expectation that it would be required 
to defend lawsuits in foreign forums. 
An indication that the New York State Courts have employed the 
same basic formula for computing “substantial revenue" for Section 302 


purposes was given by the Supreme Court.of Nassau County in Giilmore v. J. 


S. Inship, Inc., 228 N.Y¥.S.°2d 127 (1967). This action was brought by an 
automobile buyer against the automobile distributor for New York alorgj the 
eastern seaboard, the Pennsylvania corporation which imported the auto- 
mobile, and the British corporation which manufactured it. The basis of the 
suit was that the auto purchased was defective. The manufacturer 

importer both moved for dismissal based on the lack of jurisdiction 

New York Courts over them. 


The New York Court in refusing to dismiss, based its deci 


> 


Secti ‘O2(a)(3). Most important for our purposes was the discussi 


° 


x 


corporat ion has derived substantial 


Court 


explained the dilenina, 


"What constit bes ‘subs tant 1] revenue’ under 
pif 302( {2\{(4 
CPLR 2(a)(3) Ci 
statute or in the Judicial Conference Report. . 


tu tial } 
) and (ii) is*not defined in the | 
! 


Viewed in the context of the constitutional limits 
{ 


" discussed below . . . .the phrase should, logically, 
be construed to require comparison of New York (or i 
; interstate or international) gross sales revenue { 
with a defendant's total gross sales revenue, or 
Now York interstate or international net profits 
with a defcndant's total net profits, but there are 


+ 
ases which deal with the question. of Suustantiality 
i 42 dollar volumes of sales or profit in 


Thus, the New York Supreme Court for Nassau County proposed that either a 
omparison of sales revenues or net profits could be employed to de termine 


“substantial revenue" or an absolute dollar figure could suffice in certain : 


cases. In any event, the Court spoke only in terms of sales or profits from 


{ 


sales as being the determining factor. 


' 
Before learning to swim any novice must, of course, wet his feet; 
| 


before one can derive substantial revenue from interstate or 


likewise, 


the 


international commerce he must wade into the "pool" of commerce. Both 
District Court for the Southern District Court of New York and the Nassau 
County Supreme Court respectively, in the cases set forth above, have 


employed Section 302(a)(3) in light of gross sales, profits, or revenue 


from commerce. As difficult as it is to place an all-encompassing forniul 


upon- what constitutes substantial revenue froi interstate or internati 


% commerce, it has been virtually impossible fo » Courts to sugges! 


encompassing formula for what constitutes 


"interstate or international commerce” 


this Honorable Court to first deternine whet j 


that. William H. Anderson, Jr., or any phy 


classified as a person engaged in inters 


an excellent 


At 15 C.J.S., Commerce, Section 2 an attempt i 
and interstate commerce therein: 


"In view of the fact that, when defining 'commerce' 
the Courts are considering its meaning in the constitu- 
tional expression ‘commerce among the several states’, 
the same definitions are frequently attributed to 
‘commerce’, ‘interstate commerce’ and ‘commerce among the 
states’, as shown supra Section 1. However, in some cases 
definitions are stated which differentiate interstate 
commerce from other kinds of commerce. As so defined, it 
means a free :iterchange of commodities between citizens 
of different states, without regard to stateline; inter- 
course among the several states, commerce between two or 
more states; intercourse and traffic between the citizens 
inhabitants of different states; passing of merchandis 
from one state to another, from one person to another, to 
be sold in competition with other goods in ordinary 
channels of trade; and it must be such as takes place 
between states as differentiated from commerce wholly 
within a state." 


And for clarification purposes, we may look at Section 1 of 15 C.J.S. 


Commerce, for a definition of "commerce" generally, 


"Commerce includes trade, traffic, 
chase, sale or exchange of commodities 
tation of persons or property, ( 
and is not limited to, trade, traff 
the purchase, sale, or exchange o 


At this point in the argument befor 


Defendant's position would seem to be one rt 
derived from care and treatment of patient 
r 


that income derived from care and treatna 


;, Memorial Hospital in Conneaut, Ohio. However 


Lhe busic formulae 


y 1 Inspection would |! Tevat since Or. Anderson's activities and 


L Jf i ' 
any jJefinition or formula 
A case offering the final blow to the Plaintiff's alleg ti of 
jurisdiction under Section 302(a)(3)(ii) is that of Young v. Keliex Coro., 
82 F. Supp. 953 (E.D. Tenn. 1948) lIthough the Young case was decided 


provides an excellent discussion of how this amorphous term labeled “commerce” 
can be confined within its proper boundaries. 

he case dealt with an employee's action under the Fair Labor 
Standards Act. The employee who worked at Oak Ridge on the project making | 
the atomic bomb claimed that he had not been paid overtime to which, al’ egedly, 
he was entitled under the "Fair Labor Standards Act." Said Act only applied, 
however, to employers engaged in interstate commerce. The District Court 
called this a decision of first impression which required intensive study 

as to what constitutes “interstate commerce" and "articles" of interstate 
commerce. Thus, the Court spent considerable time inspecting other decisions ) 
involving interpretations of "commerce" and "interstate commerce". 
First of all, the Court in it. study of the :Fair Labor Standards 


Act," stated at page 958 of 82 F. Supp. that, "One is impressed with the 


recurrence of terms that fit in with the practical idea of commerce, nariely 
that commerce is passing of merchandise from o state to another, fro 
person to another, to be sold in competition with other goods in ordir 


channels of trade." 
The Court went on at page 958 of it ion in t 


of commerce to state that, 


"Commerce i3 not a theory, 
to define it in exact terms. 

F problems and determined whether 
existed in a particular instance. 
has been a tariff act, an anti-trus 
commerce act, a labor act, or 


llowing propositions: 


Commerc> is intercourse 1ur purposes 


c 


Transportation is not an abstrac 
the carrying of commodities 01 


“rce contemplates a seller 


. 7 + nthar 4 . 
buyer in another state, 


District 


"The crossing of state lines is an in 
intersta 


a a 
hy } 
nvr 


j termining thatat ng i in 


in de 
vided that which crosses is itse commerci 


character. 


But the fact that an article crosses sta lines is not 
conclusive of its being an article of commerce, or its being 
in interstate c could hardly be said that personal 
such a watch in an owner's | *t are ‘goods in 


articles, 
with their ler across state 


conn erce' > 
lines." 
Fir ination of whether 


in interstate 


Thus, having satisfied itself that the 


Court 


ecisions .ere in agreenient with the decision that it wes about to 

hand down, the District Court provided its own sumnation and supporting 
, p p 

language in explaining its decision to reject the claim of the en luyee 


that the “Fc ir Labor Standards Act" applied. The Court stated at page 959: 


" 
' 


considered, if it pertains to commerce the seme ideas emerge 
Commerce is a dealing in commercial products. Commerce 
purchase, sale or exchange of merchandise. Commerce is 
commercial intercourse. Goods are things which are bought and 
sold. Articles are subjects of commerce are those things, tan- 
gible or intangible, which are communicated, transmitted, or 
transported as a business, for pay, or For profit, and as 
concomitants of business transactions. 


Whatever the statute or the natur> of the litigction 
3 


iS a 


CUNCLUSION 


Although it would te possible to cite other cases dealing directly 
with Section 302(a)(3)(i) or (ii) or cases defining or dealing with commerce 
in a more general sense, nothing more said could be more definitive on this 
particular case than the quote from the United States supreme Court set 


forth above in the Federal Baseball Club of Baltimore, Inc. case where it 


. 


was said that, 
"That wnich in its consumation is not commerce do°s 
not become commerce among the states because the transpor- 
tation that we nave mentioned takes place." 
And agai in the Thornton case, supra, where it was stated that, 
"The crossing of state lines is an important factor in 
determining that a thing is in interstate commerce, providing 
that which crosses is itself commercial in character. 


Any first year law student recognizes the fact that a legal argument, 


as crucial as the issue may be, cannot be presented for determination by 


the State or Federal Courts unless a "Case" or “controversy” provides the 
advocate the forum and proper cause of action. The basic issue befo: his 


Court is waether William H. Anderson, Jr. was involved in interstate « rce 


to begin with, and secondiy, whetner he derived substantial revenu 


‘nterstate commerce. The broader issue, however, is whether 3 reput 


9 
and licensed physician who must cross state lines i vder to care and 


Ss, whether by performing surgery in a hospital 
separate from that in which the physician resides 
office in that other state, is involved in interestate commerc 
in any form, In the determination of this issue, the Supreme 
such as Hanson v. Denckla, supra, and International Shoe Co. v. 
supra, which strictly required "mininum contacts" with the forum 
never be forgotten. It must be assumed that the Courts which have considered 
this statute or have considered Section 302(a)(3)(ii) have deemed it to be 
constitutional, in regard to these "minimum contacts", by employing a 


theory that where a person or corporation avails itself of the opportunity 


must expect to be amenable to 


suits in foreign states when that opportunity to engage in interstate 


commerce results in the person or curporation deriving substantial revenue 


Re he 


from interstate commerce. 
However, if the legislators who drafted this procedural statute did 
indeeu create it with the belief that its tentacles would eventually be 


able to surround a physician such as Dr. Anderson whose surgical procedures 


in Brown Memorial Hospital in Conneaut, Ohio could not possibly be deemed 


interstate commerce to begin with, *nd whose revenue from such procedures 
falls far short of substantial revenue at ail, it is encumbant upon this 
Court, at this point, to avail itself of the opportunity to insure that 
constitutional guidelines are not eroded. For as the United States Supreme 
Court stated in Hanson v. Denckla, 357 U.S. 235 at pages 250 to 251, 728 S. 


Ct. 1228, 1238, 2 L.Ed. 2d 1283 (1938), 


"as technical progress has increased the flow 

of conimerce between states, the need for jurisdiction 

over nonresidents has undergone similar increase. At 

the same time, progress in communications and trans- 
portation has made the defense-of a suit in a foreign 
tribunal less burdensome. [n response to these changes, 
the requirements for personal jurisdiction over nonresident 
has evolved from the rigid rule of Pennoyer v. Netf, 95 
U.S. 714, 24 L.Ed. 565, to the flexible sta dard of 


10 - 


International Shoe Co. v. State of Vashinalon, 326 U.S.310, 
66 S. Ct. 154, GOL. Fd. 95. but it is @ mistake to assume 
that this transneralds the eventual demise of all restrictions 
of the personal jurisdiction of state courts. Those restric- 
tions are more than a guarantee of immunity from 

inconvenience or distant litigation. They are a 

consequence of territorial limitations on the power 

of the respective states. However minimal the burden 

of defending in a foreign tribunal, a deféndant may 

not be called upon to do so unless he has had the 

minimal contacts with a state that are the prerequisite 

to its exercise of power over him." 


William H. Anderson, Jr. is a physician residing in Pennsylvania, 
practicing solely out of an office in Pennsylvania, and performing surgical 


procedures only in Brown Memorial Hospital in Conneaut, Ohio. To imply, 


and even more dangerous! to hold, that the practice of his profession, 


which in no manner, sh 2, or form relates to the sale of o--ds, involves 
him in commerce and to argue that this practice places him within the realm 
of interstate commerce any more than his counsel's argument before this 
Honorable Court places him in interstate commerce, would be a serious 
erosion of the constitutional safeguards to which the United States Supreme 
Cour has always guaranteed that nonresidents of foreign state were en- 
titled. The above captioned proceeding must be dismissed because of the 
lack of jurisdiction of any New York State Court over the person of William 
H. Anderson, Jr. 

Respectfully submitted, 


KNOX GRAHAM PEARSON McLAUGHLIN 
& SENNETT, INC. 


Attorneys for Defendant 
William H. Anderson, Jr. 
23 West Tenth Street 

Erie, Pennsylvania 16501 


Plaintiffs' brief in opposition to defendant 


Anderson's motion to dismiss 
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LAINTIFFS' BRIEF IN OPPOSITION 
TO DEFENDANT ANDERSON'S MOTION 
ro DISMISS. 
FACTS 
On February 18, 1972, defendant Robert E. Gray, an employe 
of defendant The Xaplan Trucking Company, drove a truck into a 


ret 


1e New York State Thruway injuring plaintiff 
trances J. Markhain who was a toll collect»: inside the booth. 


Ur 


90n 1Nn 


Gray was in a semi-comatose state. Also upon information and 
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On December 4 1973, defendant Anders: Wwe yersonal lL 


served with the summons and complaint in tie within action by 
1 TT . Md . hf » h - - l4;, 4 + ‘> rest n ear 

the United States Marshal for the West istrict of Pennsv! 

nia. He has now moved to quash the return of service of the 


Does this Court have personal jurisdiction over the 


defendant Anderson? 


A { 4 
Rule 4 (e) of the Federal Rules of Civil Procedure provides 
that "Whenever a statute or Rule of Court of the state in which 


the District Court is held provides...for service of a summons, 


or of a notice, or of an order in lieu of summons upon a party not 


che state,...service may...be 


made under the circumstances and in the manner prescribed in the 


ble 


eTrariuteé ) ‘ule 7 
Stacuci Or rule 
Section 313 of the New Yor sivi Practice Law and Rules 


(CPLR) provides that a per: j jurisdiction of the 
may be served 


E as Service 


», provides 


based 
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nou-domiciliary 
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t without — 
per sc or pri oO mea $ ) 
action for i 1 of cha ar 
exns ’ f , re 
in the s t re \c¢Lal 1 enue fro i t at Ol 
international « ree 

requirg of CPI 2 (a), (3), (ii) are as 
follows 
1 The commission o tort it ut the state; 
2 An injury within New York State 
X A nable expectation of consequences within 


s derivation of substantia 
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revenue; fron 


a 

, 5 nter: te commerce 

As the complaint alleses, defendan Anderson negligently 
and ill certified def fant Gray as being fit to drive in 
interstate erce. This tortious certification -tas made outsi 
of New York State and thus fulfills the first requirement 

As a result of defendant Anderson's wronsful certification 
of defendant Gray's ability to drive in int tate commerce, 
defend net Gray did ens 1D lnterstate crc rece while not fs 
pysically fit to do so 1 did cau injury to the plaintiffs 
within York Stat LfLid ond quiremenc. 

( \ 54 Mise. 2d 225 
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th 
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5 Since d fondant \ 1 ' { ; 
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alorific Co., 64 Misc. 2d 287 (Sup: Cts Ques Cé 7. 2970) 


The applicable Section of the CPLR requires that the de‘en- 
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H ™ E me +e | oe. te ~ o « ora ae . - nin 60S 
dant derive “substantial from interstate or international 


commerce."’ However, the substantial revenue provision d 


, 
require any connection between the tortious act tted outsice 
' . et a ot Pan tuk te ‘ 4 ‘ Eee e. . 8 eee esi 
‘ the-state and the deriving of revenue from interstate commerce 
' ny T Ch M4 . oF es hy i Se ~ “Ta aa: 
V Inst , eee. , 28 T1256 d £10 (Ss D u vassau Co . 
l 
| 
| 
i} t ! al 
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i The term "substantial revenue" is not defined within tre 


CPLR nor in the legislative history of the enactment of Section 


302. But the Gillmore case (Supra) held that that phrase should 


e.eiGUli ne 


logically be construed to require conpariso fF interstate net 

ae oe 74 ] Sas } la + ? ; —— + Th + Ana £ ra 
profil with a defendant's total t profit hat case further 
F ; . , ’ ; > ; htc een 
hel at on a motion to d iss for lack o rsonal jurisdiction, 
a : . mae ; : See eee 
c ; ien \V > On < 1ce or subdstan- 
+ 1 , . lov re fy : 


merce 
t in inter- 


OOom iu tis own brief the case of Gibbous v. Ogden, 9 Wheac. L (1324 
in wirich Chief Justice Marshall refused to limit the definition 
of come; -e to traffic or to the buying and selling or the inter- 
change of commodities. Tie Court stated that "This would re- 
Strict a general term, applicable to many objects, to one of its 
Significations. Commerce, undoubtedly is craffic, but is is 
| something more; it is intercourse. It describes the commercial 


intercourse between nations, and parts of nations, in all its 
branches, and is regulated by prescribing rules for carrying on 
that intercourse,' 

ew York Courts in Gluck v. Fasig Tipton Co., 63 Misc. 


Sup. Ct. New York Co., 1970), had occasion to interpret 


( 
CPLR 302 (a),(3),(ii) under a very similar fact pattern. In 


; Gluck, the plaintiff purchased a mare at an auction sale in the 
State of New York. One of the defendants was a veterinarian who 
falsely certified that the mare was pregnant. The veterinarian 

| was domiciled in Kentucky and service of process was made in 
Kentucky under CPLR 302. The defendant moved to dismiss the 
action on the ground of lack of personal jurisdiction in New York 


The Court, in considering whether the defendant der. ved substan- 
tial revenue from interstate commerce, examined the financial 
; information submitted by the defendant. The Court found that in 
each of the previous three years, tne defendant received less 
than 1% of his income from veterinary services rendered outside 
the State of Kentucky. The Court found that that did not con- 
etitute substantial revenue’ and grented the motion to dismiss 
but the implication of that case is that if the veterinarian did 
a greater percentage of out of state services, he would then 
derive substantial revenue from interstate commerce and would 

‘ 


| 

| 

! Sees a eehn 4 ues r Pete 2 faedtnars 
| thereby be subject to New York jurisdiction. 
| 


In the instant case, defendant Anderson has submi 


inf tion concerning the amount of revenue he d ives ( 

ser s he performs outside of his state of domicile There e 
plaintiffs respectfullv request that they b rmitted to « e 
in discovery procedures in order to determine the defen age 


involvement in interstate commerce. 


In Blair Holdings Corp.v. Rubinstein, 159 F. Supp. 14 
SD WY 1954) the Court stated that "The right of a party to take 
depositions to secure information bearing on the question of 
jurisdiction, when that issue is before the Court, seems to be 


unquestioned at the present ¢ ine." 


The defendant asks the Court to dismiss the action against 


him by th2 bare assertion that he does not derive substantial 


revenue from interstate commerce. In Goldstein v. Compudyne Corp. 


ete Sees 


262 F. Supp. 524 (SD NY 1966) the Court was also faced with 


Q 
motion to dismiss without being provided adequate information. 
That ‘ourt declined "...to make a determination in the blind.' 
Tne Court adjourned the motion to dismiss pending discove 


ceedings. 
The advisability of taking depositions concerning issu 


of fact raised by a motion to dismiss tor lack of personal juris 


> 


diction has also been recognized by the Courts in H 


Map yo 
H. L. Moore 


Drug Exch., Inc. v. Smith, Kline and French Laboratories, 384 F. 


2d 97 (2d Cir., 1967) and Collins v. New York Central System, 327 


F. 2d 880 (D.C. Cir. 1963). 
4 A Moore's Federal Practice, paragraphs 30.52 [5] and 


30.53 [5], suggest that “ Where defendant moved to dismiss o1 


any of grounds (1) to (5) in Rule 12 (b) (lack of jurisdiction of 


the subject matter or of the person, improper venue, insu 
process or insufficient service of process) the better. aut! 


permitted either party to take depositions on the issues ict 


raised by the motion,,," 


permitted to est abli 


Dated, May 17, 1974. 
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Plaintirfs' interrogatories to defendant Anderson 
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THE «APLAN TRUCKING COMPANY and 
WILLIAM H. ANCERSON, JR., 
Defendants 
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AND NOW, this llth day of Septembe ¢ comes the Defendant Wi 


Anderson, Jr., by his att /S, Knox Graham Pearson McLaughlin 


es answers to the Interrogatories of the Plaintiffs. 
iam H. Anderson, Jr. 
Physician, 
Springfield, Pennsylvania, 16443. 

Pennsylvania, Ohio, South Carolina. 
Brown Memorial Hospital, Conneaut, Ohio. 
Brown Memorial Hospital, Conneaut, Ohio. 
General practitioner with a limited practice in cardiology. 
The Pennsylvania Medical Society and the Erie County Medical 
society. 

9. Dr. Anderson averages 14 hours per week practicing medicine in 


the State of Ohio. This consists of making 


Hospital from approximately 8:00 a.m 


Approximately 74 hours per week. 
is difficult to answer this que 
patients seen in Ohio varies. All of the 


state of Ohio are seen in Brown Memorial Ho 


approximately 5 patients per day in the hosp 


having an average stay of about one week. Thus, the best estimate. hat 


can ! iven to this question is that approximately 450 


12. Since West Springfield, Peansylvania is almost directly on the 
border between the States of Ohio and Pennsylvania, a great deal of Dr. 
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Anderson's patients are from Ohio. The best estimate th 


this question is that approximately 6 
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40% from Pennsylvania. All patients treated by Or. Anderson in Pennsylvani 
are at his office in West Springfield, Pennsylvania. 

13. Approximately 50%. 

14, The Northwestern School District of Aibion Pennsylvania - o 
school physician no compensation in 1973. At the present time Dr. Ande 
is still the official school physician for the Northwestern School Di 
of Albion, Pennsylvania and he examines the children at the school in 
Albion, Pennsylvania. 

15. Approximately 75% of the patients treated or examined by Dr. 
Anderson in Pennsylvania during 1973 who required hospital care during 
course of his treatment received such hospital care at Brown Memorial 
Hospital in Conne ut, Ohio. About 25% of the patients were referred 
other physicians at Hamot Medical Center if proper treatment 
availa.le at Brown Memorial Hospital where Dr. Anderson practiced. 

16. Again, this question is extremely difficult to answer, but 
best estimate would be about 100 times. These referrals would only be 
on situations where the patient required some sort of treatment or 
that-’Dr. Anderson was unable to perform himself. 

17. The best estimate to this question 
It must be explained that Dr. Anderson is 1 
in Brown Memorial Hospital that have any 
4 patients were referred to him because of 


asked to treat. 
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24. $84,000.00. 

A . 
25. $88,000.00. 
, ‘ 
! 26. No. 
H 
iH I 
' ! + } 
} 27. Not applicable. j 
| 
\ 28. Not applicable. | 
\| 
| Sie ahah ta , 
f 29. Although Dr. Anderson does treit patients who have been injure 
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while employed in Ohio and then bills the Workmens Compensation Board for 
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his services, Dr. Anderson is unable to state whether he has a rating by 
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that the defendant Williem H. 
in accordance with Rule 
the Federal Rules of Civil Procedure, the following interr 
tories: 
LY 2 your name, 


; your occupation, 


1 
2 
. all of your business addra 
4 


. in what state 
medicine? 
State the name a hospital, clinic 


and nursing home in which you presently are privi- 


ice medicine or perform sugical 


the name and addreas of each hospital, clinic 


and nursing home in which you wore privileged to 
practice medicine or perform st operatioas 

on December 4, 1973. 

State the nature of your medical practice including 


any areas of spectalization. 


pationts you traated in Ohio 
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residents of the Common:r2aith of 


Labor union, 
group of 


in 1973 as a desicnated 


percentage of tha 
in Pennsylvania during 
curing the course of yor 
at an Ohio hospita 
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business which does business or onzazas in business- 
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affirn: 
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stata the nomes and addresses of 


Tf the answar to Number 26 above 
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